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Demeanor
Demeanor may not indicate credibility. Carpenters' District Council of Ontario, UBCJA v. 634573 Ontario Ltd., 2020 WL 6144080 (Ont. L.R.B. 2020) (issues of credibility should be determined by reviewing evidence and determining “its harmony with the preponderance of the probabilities which a practical and informed person would readily recognize as reasonable in that place and in those conditions and demeanor of a witness particularly unreliable when assessing credibility,” citing Faryna v. Chorny (1951), [1952]2 D.L.R. 354 (B.C. C.A.)).
Fifty years of research by cognitive psychologists reject “the cultural myths that liars have shifty eyes, grimaces, nervous blinking, furtive glances, or even shifty bodies.” Hon. Mark W. Bennett, Unspringing the Witness Memory and Demeanor Trap: What Every Judge and Juror Needs to Know About Cognitive Psychology and Witness Credibility, 64 Am. U. L. Rev. 1331, 1371 (2015). Research shows that “demeanor evidence predicts witness truthfulness about as accurately as a coin flip.” Id.
Video
Video hearings do not alter the opportunities to judge credibility. Sonrai Systems, LLC v. Romano, 2020 WL 3960441, *3 (N.D. Ill. 2020) (remote video depositions offer sufficient opportunity to evaluate deponent's nonverbal responses, demeanor, and overall credibility); Joffe v. King & Spalding LLP, 2020 WL 3432871, *3 (S.D. N.Y. 2020) (“Plaintiff does not identify a single case endorsing his view that depositions by videoconference present an impediment to assessing witness credibility. This is unsurprising, because courts have repeatedly rejected this argument, both before and during the current pandemic.”); Learning Resources, Inc. v. Playgo Toys Enterprises Ltd., 2020 WL 3250723, *3 (N.D. Ill. 2020) (noting “many courts have held that remote videoconference depositions offer the deposing party a sufficient opportunity to evaluate a deponent's nonverbal responses, demeanor, and overall credibility”).
Fla.— Ritz Enterprises, LLC v. McLean, 2020 WL 4753608 (Fla. Cir. Ct. 2020) (holding credibility of witnesses can be evaluated using video and, because witnesses are facing camera, court can see their reactions up close and from straight on as opposed to typical side view from the witness stand).
Perry Masson Moments
Perry Mason Moments are rare https://www.youtube.com/watch?v=NjqDIjPusO8 
Credibility and Accuracy Factors
Are the questions simple?
Are the questions short?	
Are the questions direct?
Are the questions compound?
Are the direct examination questions leading?
Are open-ended questions used when appropriate, e.g., asking questions of a victim of an assault?
Are non-judgmental questions used when appropriate, e.g., asking questions of a victim of an assault, e.g., “Are you able to tell more about what happened when…?” “Where would you like to start?
Is there anything to impeach the witness’s perception or memory? 
[bookmark: _Hlk139541209]Is there anything that may have interfered with the witness's ability to perceive or remember the events, e.g., medication, medical condition, stress, trauma, victim of crime?
Did anyone ask if the witness is taking medication that effects the witness's ability to perceive or remember the events? 
Did anyone ask if the witness’s memory could be impacted by a medical condition, stress, trauma, being a victim of crime, etc.?
Is the testimony specific and detailed?
Is the testimony evasive and conclusionary? 
Is there evident evasiveness in responses, e.g., “Do you think I would be so stupid?”
Does the witness’s recollection of the matter appear precise? Too precise?
Is the witness confused about facts he initially remembered? 
Are there substantiating documents?
Are there conflicting documents?
Is there corroborating evidence, e.g., a sobriety test?
Is there conflicting evidence, e.g., time-stamped receipt?
Does the witness have a motive to lie?
Does the witness have a motive to tell the truth?
What is the witness’s relationship to the parties?
Is there any evident bias?
Does the witness refuse to respond without acceptable reasons?
Is the testimony reasonable and plausible? My Cousin Vinny, Magic Grits https://www.youtube.com/watch?v=_T24lHnB7N8
Is the testimony internally consistent or inconsistent?
Was the consistency/inconsistency about something important or unimportant?
Is the inconsistency an example of a witness misspeaking?
Is the inconsistency a Freudian slip?
Does the story sound rehearsed? 
Was the witness in a position to see/hear the event? My Cousin Vinny, Seven Bushes https://www.youtube.com/watch?v=5gr3jopJmVg 
Was the witness paying attention at the time? Selective attention test  https://www.youtube.com/watch?v=IGQmdoK_ZfY 
Does the witness have a reliable memory/eyesight/hearing? My Cousin Vinny, Needs New Glasses https://www.youtube.com/watch?v=wsG1_wahKVc
Did the witness later correct the testimony?
Can the witness readily respond to questions not in chronological order?
Is the witness imprecise?
Sources: Elkouri & Elkouri, How Arbitration Works at pp. 8-94 and 12-13 (Kenneth May, Editor-in-Chief, 8th ed., 2016).
Richard Mittenthal, Credibility—A Will-O’-the-Wisp, 1978-61.pdf (naarb.org)
Drake Baer and Gus Lubin, 58 Cognitive Biases That Screw Up Everything We Do, (Jun. 18, 2014) (www.businessinsider.com/cognitive-biases-2014-6?op=1)
Does the witness know the fact, infer the fact, or assume the fact?
Is the inference reasonable?
Is the assumption reasonable?
Is the witness a trained observer?
How often does the witness testify?
Does the witness use qualifiers, e.g., “As far as I know,” “To tell you the truth,” “In all candor,” or “As I recall”?
Does the witness object to irrelevant specifics, e.g. “No; I had a cup of tea not coffee.”
Does the witness deny the accusation before it is made?
Does the witness pause too long or too frequently?
Does the witness provide fewer details, e.g., time and place?
Does the witness provide too many details on irrelevant matters?
Does the witness provide too many negative details, e.g., My cellphone died. I hate that thing?
Does the witness use simple words to give a rambling, convoluted answer?
Does the witness give sarcastic or exaggerated answers?
Does the witness use fewer first-person pronouns?
Does the witness use more third person references?
Does the witness give short, direct answers?
Are there absent witnesses without explanation?
Sources:
"How to spot a liar" by Pamela Meyer, TED Talks https://www.youtube.com/watch?v=P_6vDLq64gE 
“The language of lying” by Noah Zandan https://www.youtube.com/watch?v=H0-WkpmTPrM 
Jury Instructions Fifth, Sixth, Eighth, Ninth, and Eleventh Circuits
International Association of Chiefs of Police, “Successful Trauma Informed Victim Interviewing” (June 5, 2020) 
Russell W. Strand and Lori D. Heitman, “The Forensic Experiential Trauma Interview,” (Jan. 2017).
Hybrid Hearing
Sometimes cross is better in person. My Cousin Vinny, Needs New Glasses https://www.youtube.com/watch?v=wsG1_wahKVc 
The solution is for the advocate to arrange to have someone in the same room as that witness to handle the demonstration.
Credibility Advantages of Recorded Video Hearing for Advocates
You can study prior videos of repeat witnesses for tells.
You can replay testimony looking for tells.
You can replay testimony looking for micro tells.
You can link excerpts from the recorded video hearing
You can add your credibility observations to post-hearing briefs with a link to “How to spot a liar” by Pamela Meyer, TED Talks.
You can study the arbitrator, e.g., public civil service hearings.
In Zoom, as a host or cohost, you can “pin” multiple people on your screen and the host can “spotlight” up to nine people on everyone’s screen.
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